mine which has a Mine "ID" number indicating that it is in the State of
Tennessee. Mr. Marcum testified and confirmed that shift foreman Ellison
was not certified in the State of Tennessee, but he did not know why.
Mr. Marcum is certified in both' states, and Inspector Spurlock confirmed
that Mr. Ellison was certified by the State of Kentucky.  No evidence
was forthcoming as to the requirements for certification in these states,
and there is nothing in the record to indicate the relatiave mine expertise
required by those jurisdictions before one is "certified".  In any event,
I believe it is clear from the evidence presented that Mr. Ellison was
not certified by the State of Tennessee and since he was required to
perform duties at the mine in that state, his lack of proper certifiecation
has been established by the petitioner and this specification of the
modified citation is AFFIRMED.

History of Prior Violations

Respondent's history of prior violations for the period August 6, 1978
through August 5, 1980, as reflected in the computer print-out (exhibit P-l),
shows that the respondent has paid assessments in the amount of $414
for five citations issued during this 24-month period, none of which are
for violations of sections 77.1001 or 77.1713.

On the basis of the record presented in this case I conclude and find
that the respondent has a good safety record and that its history of
prior violations does not warrant any additional increases in the civil
penalties Imposed by me on the basis of this criterion. Further, I have
considered the fact that the accident which occurred in this case was
the first of its kind at the mine and that respondent had not previously
been charged with violations connected with pits and highwalls.  In addition,
the record reflects that prior to the accident in question the respondent
had no problems with the highwall in question, and except for the accident,
petitioner presented no evidence to reflect that respondent has previously
failed to maintain its highwalls,and pits free from hazardous materials.

Size of Business and Effect of Civil Penalties Respondent's Ability to
Continue in Business.

The record reflects that the respondent employs approximately 140 persons
and its annual coal production is approximately 280,000 tons.  Its strip
mining operation extends into Kentucky and Tennessee, and the mine in
question is located in Tennessee and employed approxiamtely 29 persons
at the time of the citation (Tr. 223-224).  I conclude and find that
responsent is a small-to-medium sized mine operator and this is reflected
In the penalty assessed by me in this case. Further, the parties have
stipulated that any penalty assessment in this matter will not adversely
affect respondent's ability to continue in business and I adopt this
as my finding,

Gravity

On the facts presented here,   Ii cannot conclude that the failure by
the foreman making the examination in question to be certified by the State
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